Subchapter C. Resident Rights
§9733. Statement of Rights and Responsibilities
A. In accordance with R.S. 40:2010.8 et seq., all nursing
homes shall adopt and make public a statement of the rights
and responsibilities of the residents residing therein and shall
treat such residents in accordance with the provisions of the
statement. The statement shall assure each resident the
following:
1. the right to civil and religious liberties including,
but not limited to, knowledge of available choices; the right
to independent personal decision; and the right to
encouragement and assistance from the staff of the facility in
the fullest possible exercise of these civil and religious
rights;
2. the right to private and uncensored communications
including, but not limited to, receiving and sending unopened
correspondence; access to a telephone; visitation with any
person of the resident's choice; and overnight visitation
outside the facility with family and friends in accordance
with nursing home policies and physician's orders without
the loss of his bed;
a. nursing home visiting hours shall be flexible,
taking into consideration special circumstances such as
out-of-town visitors and working relatives or friends;
b. with the consent of the resident and in accordance
with the policies approved by the Department of Health and
Hospitals, the home shall permit recognized volunteer
groups, representatives of community-based legal, social,
mental health, and leisure and planning programs, and
members of the clergy access to the home during visiting
hours for the purpose of visiting with and providing services
to any resident;
3. the right to present grievances on behalf of himself
or others to the nursing home's staff or administrator, to
governmental officials, or to any other person; to recommend
changes in policies and services to nursing home personnel;
and to join with other residents or individuals within or
outside the home to work for improvements in resident care,
free from restraint, interference, coercion, discrimination or
reprisal. This right includes access to the resident's sponsor
and the Department of Health and Hospitals; and the right to
be a member of, to be active in, and to associate with
advocacy or special interest groups;
4. the right to manage his own financial affairs or to
delegate such responsibility to the nursing home, but this
delegation may be only to the extent of the funds held in trust
for the resident by the home. A quarterly accounting of any
transactions made on behalf of the resident shall be furnished
to the resident and his sponsor, if requested. A copy shall be
retained in the resident's records on file in the home;
5. the right to be fully informed, in writing and orally,
prior to or at time of admission and during his stay, of
services not covered by the basic per diem rates and of bed
reservation and refund policies of the home;

6. the right to be adequately informed of his medical
condition and proposed treatment, unless otherwise indicated
by the resident's physician; to participate in the planning of
all medical treatment, including the right to refuse
medication and treatment, unless otherwise indicated by the
resident's physician; and to be informed of the consequences
of such actions;
7. the right to receive adequate and appropriate health
care and protective and support services, including services
consistent with the resident care plan, with established and
recognized practice standards within the community and
with rules promulgated by the Department of Health and
Hospitals;
8. the right to have privacy in treatment and in caring
for personal needs:
a. to have closed room doors, and to have facility
personnel knock before entering the room, except in case of
an emergency or unless medically contraindicated;
b. to have confidentiality in the treatment of
personal and medical records;
c. to be secure in storing and using personal
possessions, subject to applicable state and federal health and
safety regulations and the rights of other residents; and
d. privacy of the resident's body shall be maintained
during, but not limited to, toileting, bathing, and other
activities of personal hygiene, except as needed for resident
safety or assistance;
9. the right to be treated courteously, fairly, and with
the fullest measure of dignity and to receive a written
statement and oral explanations of the services provided by
the home, including statements and explanations required to
be offered on an as-needed basis;
10. the right to be free from mental and physical abuse
and from physical and chemical restraints, except those
restraints authorized by the attending physician for a
specified and limited period of time or those necessitated by
an emergency:
a. in case of an emergency, restraint may only be
applied by a qualified licensed nurse, who shall set forth, in
writing, the circumstances requiring the use of the restraint,
and, in case of a chemical restraint, the attending physician
shall be consulted immediately thereafter;
b. restraints shall not be used in lieu of staff
supervision or merely for staff convenience or resident
punishment, or for any reason other than resident protection
or safety;
11. the right to be transferred or discharged:
a. a resident can be transferred or discharged only if
necessary for his welfare and if his needs cannot be met in
the facility; his health has improved sufficiently so that he no
longer needs the services provided by the facility; the safety
of individuals in the facility is endangered; the health of
individuals in the facility would otherwise be endangered; he
has failed, after reasonable and appropriate notice, to pay or

have paid for a stay at the facility; or the facility ceases to
operate;
b. both the resident and his legal representative or
interested family member, if known and available, have the
right to be notified, in writing, in a language and manner
they understand, of the transfer and discharge. The notice
must be given no less than 30 days in advance of the
proposed action, except that the notice may be given as soon
as is practicable prior to the action in the case of an
emergency. In facilities not certified to provide services
under Title XVIII or Title XIX of the Social Security Act, the
advance notice period may be shortened to 15 days for
nonpayment of a bill for a stay at the facility;

17. the right of the resident to withhold payment for
physician visitation if the physician did not examine the
resident;
18. the right to refuse to serve as a medical research
subject without jeopardizing access to appropriate medical
care;
19. the right to use tobacco, at his own expense, under
the home's safety rules and under applicable laws and rules
of the state, unless the facility's written policies preclude
smoking in designated areas;
20. the right to consume a reasonable amount of
alcoholic beverages, at his own expense, unless:

c. the resident, or his legal representative or
interested family member, if known and available, has the
right to appeal any transfer or discharge to the Department of
Health and Hospitals, which shall provide a fair hearing in
all such appeals;

a. not medically advisable, as documented in his
medical record by the attending physician; or

d. the facility must ensure that the transfer or
discharge is effectuated in a safe and orderly manner. The
resident and his legal representative or interested family
member, if known and available, shall be consulted in
choosing another facility if facility placement is required;

c. unless expressly prohibited by published rules
and regulations of a nursing home owned and operated by a
religious denomination which has abstinence from the
consumption of alcoholic beverages as a part of its religious
belief;

12. the right to select a personal physician; to obtain
pharmaceutical supplies and services from a pharmacy of the
resident's choice, at the resident's own expense; and to obtain
information about, and to participate in, community-based
activities and programs, unless medically contraindicated, as
documented by the attending physician in the resident's
medical record, and such participation would violate
infection control laws or regulations;

21. the right to retire and rise in accordance with his
reasonable requests, if he does not disturb others and does
not disrupt the posted meal schedules and, upon the home's
request, if he remains in a supervised area unless retiring and
rising in accordance with the resident's request is not
medically advisable, as documented in his medical record by
the attending physician;

13. the right to retain and use personal clothing and
possessions, as space permits, unless to do so would infringe
upon the rights of other residents or unless medically
contraindicated, as documented by the attending physician in
the resident's medical record. Clothing need not be provided
to the resident by the home, except in emergency situations.
If provided, it shall be of reasonable fit;
14. the right to have copies of the nursing home's rules
and regulations and an explanation of the resident's
responsibility to obey all reasonable rules and regulations of
the nursing home and of his responsibility to respect the
personal rights and private property of other residents;
15. the right to be informed of the bed reservation
policy for a hospitalization:
a. the nursing home shall inform a private pay
resident and his sponsor that his bed shall be reserved for any
single hospitalization for a period up to 30 days, provided the
nursing home receives reimbursement;
b. notice shall be provided within 24 hours of the
hospitalization;
16. the right to receive a prompt response to all
reasonable requests and inquiries;

b. unless alcohol is contraindicated with any of the
medications in the resident's current regime; or

22. the right to have any significant change in his health
status immediately reported to him and his legal
representative or interested family member, if known and
available, as soon as such a change is known to the home's
staff.
B. A sponsor may act on a resident's behalf to assure that
the nursing home does not deny the resident's rights under
the provisions of R.S. 40:2010.6 et seq., and no right
enumerated therein may be waived for any reason
whatsoever.
C. Each nursing home shall provide a copy of the
statement required by R.S. 40:2010.8(A) to each resident and
sponsor upon or before the resident's admission to the home
and to each staff member of the home. The statement shall
also advise the resident and his sponsor that the nursing
home is not responsible for the actions or inactions of other
persons or entities not employed by the facility, such as the
resident's treating physician, pharmacists, sitter, or other such
persons or entities employed or selected by the resident or
his sponsor. Each home shall prepare a written plan and
provide appropriate staff training to implement the
provisions of R.S. 40:2010.6 et seq., including but not
limited to, an explanation of the following:
1. the residents' rights and the staff's responsibilities in
the implementation of those rights;

2. the staff's obligation to provide all residents who
have similar needs with comparable services, as required by
state licensing standards.
D. Any violations of the residents' rights set forth in R.S.
40:2010.6 et seq. shall constitute grounds for appropriate
action by the Department of Health and Hospitals.
1. Residents shall have a private right of action to
enforce these rights, as set forth in R.S. 40:2010.9. The state
courts shall have jurisdiction to enjoin a violation of
resident’s rights and to assess fines for violations, not to
exceed $100 per individual violation.
2. In order to determine whether a home is adequately
protecting residents' rights, inspection of the home by the
Department of Health and Hospitals shall include private,
informal conversations with a sample of residents to discuss
residents' experiences within the home with respect to the
rights specified in R.S. 40:2010.6 et seq., and with respect to
compliance with departmental standards.
E. Any person who submits or reports a complaint
concerning a suspected violation of residents' rights or
concerning services or conditions in a home or health care
facility or who testifies in any administrative or judicial
proceedings arising from such complaint shall have
immunity from any criminal or civil liability therefor, unless
that person has acted in bad faith with malicious purpose, or
if the court finds that there was an absence of a justiciable
issue of either law or fact raised by the complaining party.
AUTHORITY NOTE: Promulgated in accordance with R.S.
40:2009.1-2116.4.
HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 24:50 (January 1998).

§9734. Resident Personal Fund Account
A. A nursing facility resident, with a personal fund
account managed by the nursing facility, may sign an
account agreement acknowledging that any funds deposited
into the personal fund account by, or on the resident's behalf,
are jointly owned by the resident and his legal representative
or next of kin. The account agreement must state that the:
1. funds in the account shall be jointly owned with the
right of survivorship;
2. funds in the account shall be used by, for, or on
behalf of the resident;
3. resident or the joint owner may deposit funds into
the account; and
4. resident or joint owner may endorse any check,
draft or other instrument to the order of any joint owner, for
deposit into the account.
B. If a valid account agreement has been executed by the
resident, upon the resident's death, the nursing facility shall
transfer the funds in the resident's personal fund account to
the joint owner within 30 days of the resident's death. This
provision only applies to personal fund accounts not in
excess of $2,000.

C. If a valid account agreement has not been executed,
upon the resident's death, the nursing facility shall comply
with the federal and state laws and regulations regarding the
disbursement of funds in the account and the properties of
the deceased.
D. The provisions of this Section shall have no effect on
federal or state tax obligations or liabilities of the deceased
resident's estate. If there are other laws or regulations which
conflict with these provisions, those laws or regulations will
govern over and supersede the conflicting provisions.
AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.
HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 33:1350 (July 2007), amended LR 34:880
(May 2008).

Subchapter D. Sanctions and Appeal Procedures
§9735. Authority and Scope
A. Any person or entity found to be in violation of any
provision of R.S. 40:2009.1 through 40:2009.11 may be
sanctioned by revocation of license, nonrenewal of license,
or by civil fines as mandated by state law.
AUTHORITY NOTE: Promulgated in accordance with R.S.
40:2009.1-2116.4.
HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 24:52 (January 1998).

§9737. Considerations
The secretary shall impose the sanction(s) which will bring
the nursing home into compliance in the most efficient and
effective manner, with the care and well-being of the
residents being the paramount consideration. The secretary's
decision shall be based on an assessment of some or all of
the following factors:
1. whether the violations pose an immediate threat to
the health or safety of the residents;
2.

the duration of the violations;

3. whether the violation (or one that is substantially
similar) has previously occurred during the last three
consecutive surveys.
AUTHORITY NOTE: Promulgated in accordance with R.S.
40:2009.1-2116.4.
HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 24:52 (January 1998).

§9739. Repeat Violations
The Department of Health and Hospitals shall have the
authority to determine whether a violation is a repeat
violation and shall inform the facility in its notice of that
determination. Violations may be considered repeat
violations by the Department of Health and Hospitals if the
one or more of the following conditions are found to exist.
1. Where the Department of Health and Hospitals has
established the existence of a violation as of a particular date,

and the violation is one that may be reasonably expected to
continue until corrective action is taken, the department may
elect to treat said continuing violation as a repeat violation
subject to appropriate fines for each day following the date
on which the initial violation is established, until such time
as there is evidence establishing a date by which the
violation was corrected.
2. Where the Department of Health and Hospitals has
established the existence of a violation, and another violation
which is the same or substantially similar to the previous
violation occurs within 18 months, the subsequent violation
and all other violations thereafter shall be considered repeat
violations subject to fines and other sanctions appropriate for
repeat violations.
AUTHORITY NOTE: Promulgated in accordance with R.S.
40:2009.1-2116.4.
HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 24:53 (January 1998).

§9741. Notice and Appeal Procedure
A. Unless otherwise indicated, any sanction may be
administratively appealed in the manner described in the
nursing home law in Section 2009.11.
B. Notice to Facility of Violation. When the Department
of Health and Hospitals has reasonable cause to believe,
through an on-site survey, a complaint investigation, or other
means that there exists or has existed a threat to the health,
safety, welfare, or rights of a nursing facility resident, the
department shall give notice of the violation(s) in the
following manner.
1. The head of the survey team shall conduct an exit
conference and give the facility administrator or his designee
the preliminary finding of fact and the possible violations
before leaving the facility.
2. The department shall follow the discussion with
confirmed written notice, given by certified mail or hand
delivery, to the facility administrator.
3. The department’s written notice of deficiencies shall
be consistent with the findings delineated at the conference
and shall:
a.

specify the violation(s);

b. cite the legal authority which established such
violation(s);
c.

cite any sanctions assessed for each violation;

d. inform the administrator that the facility has 10
days from receipt of notice, sent by certified mail or hand
delivery, within which to request a reconsideration of the
proposed agency action;
e. inform the administrator of the facility that the
consequences of failing to timely request an administrative
appeal will be that the departmental determination will be
considered final, and that no further administrative or
judicial review will be had;

f. inform the administrator of the facility if the
department has elected to regard the violation(s) as repeat
violation(s) or as continuing violation(s) and the manner in
which sanctions will be imposed.
C. The
facility
may
request
administrative
reconsideration of the department’s findings. This request
must be made, in writing, within 10 days after receipt of the
initial notice from the state survey agency. This
reconsideration of findings shall be conducted by designated
employees of the department who did not participate in the
initial decision to cite the deficiencies. Reconsideration shall
be made on the basis of documents before the designated
employees and shall include the survey report and statement
of deficiencies and all documentation the facility submits to
the department at the time of its request for reconsideration.
Correction of a deficiency shall not be a basis for
reconsideration. Oral presentations can be made by
department spokesmen and facility spokesmen. This process
is not in lieu of the appeals process. The designated
employees shall have authority only to affirm the survey
findings; revoke some or all of the cited deficiencies; or
request additional information from either the department or
the facility. The department shall notify the facility of its

decision within three working days after the oral presentation
and receipt of all requested documentation. Participation in
the reconsideration does not delay the imposition of
recommended remedies.
D. If the facility requests an administrative appeal, such
request shall:
1. state which violation(s) the facility contests and the
specific reasons for disagreement;
2. be submitted to the Department of Health and
Hospitals within 30 days of receipt of the secretary’s
decision on the final agency action by certified mail or hand
delivery;
E. The administrative hearing shall be limited to those
issues specifically contested and shall not include any claim
or argument that the violation(s) have been corrected. Any
violations not specifically contested shall become final, and
sanctions shall be enforced at the expiration of the time for
appeal. All violations/sanctions not contested shall become
final at the expiration of the appeal request time period.
F. If the facility does not request an administrative
appeal in a timely manner or does not submit satisfactory
evidence to rebut the department’s findings of a violation, the
decision to impose sanctions will be final and the secretary
shall have the authority to enforce sanctions, as provided in
these regulations.
G. The department may institute all necessary civil court
action to collect fines imposed and not timely appealed. No
nursing facility may claim fines as reimbursable costs, nor
increase charges to residents as a result of such fines. Interest
shall begin to accrue at the current judicial rate on the day
following the date on which any fines become due and
payable.
AUTHORITY NOTE: Promulgated in accordance with R.S.
40:2009.1-2116.4.
HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 24:53 (January 1998).

§9743. Civil Money Penalties (Fines)
A. The following listed civil fines pertaining to classified
violations may be assessed by the secretary against nursing
homes. In the case of class "A" violations, the following civil
fines shall be assessed. In the cases of class "B," "C," "D," or
"E" violations, the secretary, in his discretion, may elect to
assess the following civil fines or may allow a specified
period of time for correction of said violation. For class "D"
and "E" violations, the facility will be given notice of the
fine at the time of the first violation and may be given an
opportunity to demonstrate compliance before the fine
becomes final.
1. If compliance is demonstrated on the follow-up
visit, payment of the fine may be waived. In all instances the
violation is counted and recorded.
2. If compliance is not demonstrated at the next visit,
the penalty for a repeat violation will be assessed. No facility
shall be penalized because of a physician's or consultant's

nonperformance beyond the facility's control or if the
violation is beyond the facility's control, if the situation and
the efforts to correct it are clearly documented.
3. It is not the intent that every violation found on a
survey, inspection, or related visit should be accompanied by
an administrative penalty.
B. Class "A" violations are subject to a civil fine which
shall not exceed $2,500 for the first violation. A second class
"A" violation occurring within an 18-month period from the
first violation shall not exceed $5,000 per day.
C. Class "B" violations are subject to a civil fine which
shall not exceed $1,500 for the first violation. A second Class
"B" violation occurring within an 18-month period from the
first violation shall not exceed $3,000 per day.
D. Class "C" violations are subject to a civil fine which
shall not exceed $1,000 for the first violation. A second Class
"C" violation occurring within an 18-month period from the
first violation shall not exceed $2,000 per day.
E. Class "D" violations are subject to a civil fine which
shall not exceed $100 for the first violation. Each subsequent
Class "D" violation within an 18-month period from the first
violation shall not exceed $250 per day.
F. Class "E" violations are subject to a civil fine which
shall not exceed $50 for the first violation. Each subsequent
Class "E" violation occurring within an 18-month period
from the first violation shall not exceed $100 per day.
G. The total amount of fines assessed for violations
determined in any one month shall not exceed $5,000, except
that the aggregate fines assessed for Class "A" or "B"
violations shall not exceed $10,000 in any one month.
AUTHORITY NOTE: Promulgated in accordance with R.S.
40:2009.1-2116.4.
HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 24:54 (January 1998).

§9745. Classes of Violations Defined
A. Class "A" Violations—those violations which create a
condition or occurrence relating to the operation and
maintenance of a nursing home which result in death or
serious harm to a resident.
B. Class "B" Violations—those violations which create a
condition or occurrence relating to the operation and
maintenance of a nursing home which create a substantial
probability that death or serious physical harm to a resident
will result from the violation.
C. Class "C" Violations—conduct, acts, or omissions
which do not result in death or serious physical harm to a
resident or the substantial probability thereof but create a
condition or occurrence relating to the operation and
maintenance of a nursing home that create a potential for
harm by directly threatening the health, safety, rights or
welfare of a resident are Class "C" violations.

D. Class "D" Violations—those violations which are
related to administrative and reporting requirements that do
not directly threaten the health, safety, rights, or welfare of a
resident.
E. Class "E" Violations—Class "E" violations are
defined as the failure of any nursing home to submit a
statistical or financial report in a timely manner as required
by regulations. The failure to timely submit a statistical or
financial report shall be considered a separate Class "E"
violation during any month or part thereof in noncompliance.
AUTHORITY NOTE: Promulgated in accordance with R.S.
40:2009.1-2116.4.
HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 24:54 (January 1998).

§9747. Collection of Civil Fines Assessed
A. Civil fines assessed shall be final if:
1.

no timely or proper appeal was requested;

2.

the facility admits the violations and agrees to pay;

and
3. the administrative hearing is concluded with
findings of violations and time for seeking judicial review
has expired.
B. When civil fines become final, they shall be paid in
full within 10 days of their commencement unless the
department allows a payment schedule in light of a
documented financial hardship. Such documentation shall be
submitted within the 10-day period.
AUTHORITY NOTE: Promulgated in accordance with R.S.
40:2009.1-2116.4.
HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 24:54 (January 1998).

§9749. Revocation of License
A. The secretary of the Department of Health and
Hospitals may deny an application for a license or refuse to
renew a license or may revoke an outstanding license when
an investigation reveals that the applicant or licensee is in
nonconformance with or in violation of the provisions of
R.S. 40:2009.6, provided that in all such cases, the secretary
shall furnish the applicant or licensee 30 calendar days
written notice specifying reasons for the action.
B. The secretary, in a written notice of denial,
nonrenewal, or revocation of a license, shall notify the
applicant or licensee of his right to file a suspensive appeal
with the Office of the Secretary within 30 calendar days from
the date the notice, as described in this Subchapter, is
received by him. This appeal or request for a hearing shall
specify, in detail, reasons why the appeal is lodged and why
the appellant feels aggrieved by the action of the secretary.
C. When any appeal, as described in this Subchapter, is
received by the secretary, if timely filed, he shall appoint an
impartial three-member board to conduct a hearing on the

appeal, at such time and place as such members deem proper,
and after such hearing, to render a written opinion on the
issues presented at the hearing. The written decision or
opinion of a majority of the members conducting the hearing
shall constitute final administrative action on the appeal.
D. Any member of said board or the secretary shall have
power to administer oaths and to subpoena witnesses on
behalf of the board or any party in interest and compel the
production of books and papers pertinent to any investigation
or hearing authorized by this Subchapter, provided that in all
cases witness fees and transportation and similar hearing
costs shall be paid by the appellant or by the Department of
Health and Hospitals if the appellant is found innocent of
charges. Any person, having been served with a subpoena,
who shall fail to appear in response to the subpoena or fail or
refuse to answer any question or fail to produce any books or
papers pertinent to any investigation or hearing or who shall
knowingly give false testimony therein shall be guilty of a
misdemeanor and shall, upon conviction, be punished by a
fine of not less than $100, nor more than $500, or by
imprisonment of not less than one month nor more than six
months, or by both such fine and imprisonment.
AUTHORITY NOTE: Promulgated in accordance with R.S.
40:2009.1-2116.4.
HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 24:54 (January 1998).

